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To:	Chair Margaret R. Hinkle
	Commissioner Lester Baker
	Commissioner Hanya H. Bluestone 
Commissioner Lawrence Calderone 
Commissioner Eddy Chrispin
Commissioner Deborah Hall 
Commissioner Marsha V. Kazarosian 
Commissioner Charlene D. Luma
	Commissioner Clyde Talley

CC:	Randall E. Ravitz, General Counsel

From:	Annie E. Lee, Counsel 

Re: 	Framework for 555 CMR 13.00: Law Enforcement Agency Certification Standards

Date:	June 20, 2024
 

The following is a framework for a future regulation concerning law enforcement agency (“LEA”) certification standards.  Pursuant to M.G.L. c. 6E, § 5, the Commission is tasked with certifying all LEAs in accordance with standards developed by the Division of Police Certification (“Certification”) in consultation with the Municipal Police Training Committee and approved by the Commission.  The following framework is intended to guide the Commission through the necessary parts of a comprehensive LEA certification regulation, and to facilitate conversation around key policy decisions necessary to the development of a LEA certification scheme.  

The framework and key policy questions are as follows: 

· Purpose and Scope.  In contrast to law enforcement officer (“LEO”) certification, the scope of LEA certification is narrower.  LEA certification is statutorily limited to (1) local police departments; (2) state police agencies (i.e., Environmental Police, UMass Police, State Police, MassPort Police, MBTA Police); (3) sheriff’s offices; (4) university and college police departments; (5) hospital police departments; and (6) humane society police departments.  M.G.L. c. 6E, §§ 1, 5(b).   

· Definitions.  Many definitions are set in the General Laws, but there will likely be a need to update those definitions for the purposes of LEA certification and, in some instances, define new terms altogether.  

· Standards.  The General Laws call for the Commission to certify LEAs in accordance with minimum certification standards applicable to all law enforcement agencies.  The General Laws set 8 topics for which the Commission should approve standards: (1) use of force and reporting of the same; (2) officer code of conduct; (3) officer response procedures; (4) criminal investigation procedures; (5) juvenile operations; (6) internal affairs and investigation procedures; (7) detainee transportation; and (8) collection and preservation of evidence.  Compared to other certification programs in the nation, however, this list of topics is quite limited; other certification programs require LEAs to meet over 100 standards, generally in the categories of administration, personnel, training, and operations.  

The Commission will have to determine:  
· Should the Commission set standards in addition to the eight mandated by statute? 
· What additional topics, if any, should the Commission set standards for?  
· Should some standards be mandatory or optional?  

· Compliance.  Once standards are set, the Commission will have to articulate what it means to be in compliance with this regulation.  

The Commission will have to determine: 
· Should compliance be limited to implementing policies that meet the Commission’s standards, or should the Commission also consider the LEA’s compliance with other laws, rules, and regulations?
 
· Assessment.  The Commission will have to define the process by which it will assess a LEA’s compliance with this regulation.  Consistent with the legislative intent of M.G.L. c. 6E, it will be key to conduct independent assessments, rather than rely on the LEA’s self-evaluation.

The Commission will have to determine: 
· What should the Commission’s role in the assessment process? 
· How should LEAs be assessed?  
· When successfully certified, how long is a LEA’s certification period?  

· Maintaining Compliance.  Compliance is an ongoing requirement, and not only to be achieved prior to assessment.  LEAs should therefore be required to maintain compliance with this regulation, with the Commission providing oversight.  

The Commission will have to determine: 
· How can LEAs update or amend compliant policies while maintaining compliance with this regulation in between assessments?
· How should the Commission oversee LEAs in between assessments? 

· Re-Assessment.  Because compliance is an on-going requirement, LEAs will have to be periodically reassessed in order to determine their compliance with this regulation.  

The Commission will have to determine: 
· Should the re-assessment process differ from the initial assessment process? 

· Waiver.  Although the intent is to create flexible standards that work for all LEAs, there will invariably be some LEAs that require relief from some standards, either because some standards are not applicable to the particular LEA or because complying with a standard creates a hardship or burden for the LEA in a way that does not jeopardize the health, safety, and welfare of the public.  

The Commission will have to determine: 
· How should the Commission treat LEAs that are already accredited or certified, or in the process of obtaining accreditation or certification, by third parties, such as the Commission on Accreditation of Law Enforcement Agencies or the Massachusetts Police Accreditation Commission? 
· Should all LEAs be granted an automatic waiver for purposes of coming into initial compliance with this regulation? 

· Enforcement and Disciplinary Action.  Consistent with the legislative intent of M.G.L. c. 6E, LEAs should be held accountable for their non-compliance with the Commission’s regulations.  Although LEAs do not have a traditional due process right to certification like LEOs, other agencies in the Commonwealth that license entities employ an adjudicatory process in accordance with M.G.L. c. 30A when taking enforcement action against certified entities. 

The Commission will have to determine: 
· Should the Commission employ an enforcement process similar to the process set out in 555 CMR 1.00 regarding LEOs? 
· What range of sanctions should LEAs be subject to? 

· Severability.  As the first mandatory LEA certification program in the nation, there is potential for this regulation to be subject to legal challenges.  

Given the breadth and impact of this future regulation, we welcome and encourage the participation of members of law enforcement and the public throughout this process.  To that end, if members of law enforcement and the public have any comments and suggestions they would like the Commission to consider as it develops LEA certification standards and processes, we direct those individuals to submit their feedback to POSTC-comments@mass.gov. 
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